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passenger is entitled. Bates v. Old Colony R. Co., 147 Mass. 255; contra, 
Voight v. Baltimore, etc., R. Co., 79 Fed. 561. But void as to mail agents 
for want of consideration. Seybolt v. New York, etc., R. Co., 95 N. Y. 562. 

Carriers — Street Railroads — Loss of Baggage — Liability. — Sperry v. 
Consolidated Ry. Co., 65 Atl. (Conn.) 962. — Held, that where a carrier 
does not take full possession of the baggage of a passenger, but the same 
remains under his control, the carrier, in the absence of a special agreement, 
does not assume the carriers' liability of an insurer, but becomes responsible 
only for failing to exercise reasonable care to protect the same from loss or 
injury. 

Carriers of passengers may become liable as bailee of passengers' bag- 
gage the same as a common carrier of goods, Penn. R. R. Co. v. Knight, 58 
N. J. L. 287; Dowd v. Albany R. Co., 47 N. Y. App. Div. 202; but the carriers' 
liability is not that of an insurer, when passenger retains such baggage in his 
possession, Kingsley v. Lake Shore R. Co., 125 Mass. 54; Steamship Co. v. 
Bryan, 83 Penn. St. 446; Gleason v. Goodrich Transp. Co., 32 Wis. 85; his 
duty in such case being to exercise reasonable care to protect such effects, 
Greenfield First Nat. Bank v. Marietta R. Co., 20 Ohio St. 259 ; Henderson v. 
Louisville R. Co., 123 U. S. 61. Although there are some English cases 
upholding the same rule, Berghiem v. Great Eastern, 3 C. P. Div. 221 ; Great 
Northern R. Co. v. Shepherd, 8 Exch. 30 ; they have been disapproved of in a 
later case, which is recognized as prevailing, Great Western R. Co. v. 
Burnet, L. R. 13 App. 47; but the apparent conflict may be distinguished by 
their peculiar methods of business in connection with carriage of baggage. 
Le Conteur v. London, 6 B. & S. 967. 

Carriers — Street Railways — Refusal to Give Transfer. — Johnston 
v. New York City Ry. Co., 104 N. Y. Sup. 812. — Held, that a street railway 
is not liable for a refusal to give a transfer to one who becomes a passenger 
solely to lay a foundation to sue for such refusal. 

Contracts — Illegality — Parties in Pari Delicto. — Right of Action. — 
Falkenberg v. Allen, 90 Pac. (Okla.) 415. — Held, that where a number of 
persons conspire together to perpetrate a confidence game and work a swin- 
dle upon a victim by pretending to bet upon a foot race, and they induce the 
victim to believe that the race is fixed, and that his money will only be used 
to put up against those who bet upon the opposite side, and that the stake- 
holder will return it to him as soon as the opposite betters put up their 
money, when, in fact, the runners and all the others connected with the con- 
spiracy intend that the victim shall lose his money, and the fake race is only 
used and run to induce him to place his money in their possession so that 
they can pretend that he lost his money, and thus cheat and swindle him, 
held that, although he may be a victim in pari delicto with the other con- 
spirators, he may recover from the so-called stakeholder where he denounces 
the scheme and demands of the stakeholder his money before the race is run. 

Contracts — Public Policy — Restraint of Trade. — United Shoe Ma- 
chinery Co. v. Kimball, 79 N. E. 790 (Mass.) Where a bill of sale of 
business, with the good-will thereof, stipulated that the seller would not for 
a period of fifteen years directly or indirectly engage in a similar business, 
more than half of the consideration being paid by the buyer for the good- 
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will of the business or to obtain relief from the competition of the seller, 
held, that the agreement was not void as against public policy. 

Contracts in unreasonable restraint of trade are illegal; this is a very 
old doctrine, a case being found in the Year Book, in which Mr. Justice Hall 
lost his temper at the very sight of the bond and exclaimed with an oath that 
if the plaintiff had been in court he should have gone to prison until he had 
paid a fine. 2 Henry V., Term. Pash. pi. 26. A restraint upon trade, in 
order to be good at law, must be partial, reasonable, and founded upon a 
valuable consideration. Mitchell v. Reynolds, 1 P. Wms. 181 ; Gamewell 
Fire Alarm Tel. Co. v. Crane, 160 Mass. 50; Perls v. Saalfeld, [1892] 2 Ch. 
149; Ryan v. Hamilton, 205 111. 191. Within the last few years a change has 
taken place in the views expressed by judges as to the test of illegality in 
contracts in restraint of trade: the true criterion is now said to be, not 
whether the restraint is general or partial, but whether it is reasonable or 
unreasonable. Equity is loath to enforce a contract in restraint of trade, 
even although it be good at law, if the terms are hard or even complex. 
Contracts in restraint of trade, however, if they are reasonable, and not 
because of any circumstances of hardship under which they were executed, 
will be enforced in equity. Bispam's Principles of Equity, Section 228. A 
patentee and manufacturer of guns and ammunition covenanted with a com- 
pany to which his patents and business had been transferred, not to engage, 
for twenty-five years, in the business of manufacturing guns and ammuni- 
tion, it was held that the contract was not in restraint of trade. Nordenfelt 
v. Maxim-Nordenfelt [1904] App. Cas. 535. 

Contracts — Substantial Performance — Time of Performance. — New 
Jersey Co. v. Nathaniel Wise Co., 105 N. Y. Sup. 232. — Held, that .the 
delivery of brick, under a contract providing that the brick should be deliv- 
ered not later than a day named, on the day succeeding at 6:25 A. M. con- 
stituted a substantial performance of the contract. 

Covenants — Destructive Covenants. — Parties Entitled to Enforce. — 
Korn v. Campbell, 104 N.. Y. Supp. 462, where a party became the owner of 
an entire tract of land subject to the covenant to use or suffer the said 
premises to be used for the erection of first-class private residences only, he 
was at liberty to deal with it as he saw fit, though the deed conveying a part 
of it to one of his grantors contained a reference to this restrictive cove- 
nant ; and where he conveyed separate tracts of the same piece of property to 
different persons, without attempting to impose any restrictions on the prop- 
erty, held, that there are none that the owners can enforce between them- 
selves. 

A covenant in a deed of land restricting the mode of its use, and in- 
serted for the benefit of adjoining land of the grantor, will be extinguished 
by the subsequent vesting in one person of the title to both tracts of land. 
Post v. Weil, 115 N. Y. 361. And it is presumed that such a restriction was 
inserted for the purpose of protecting rights which the grantor had in adja- 
cent property. Post v. Weil, supra. At law, these restrictions, although 
undoubtedly, where not opposed to public policy, are enforceable as con- 
tracts between the immediate parties, Whitney v. Ry. Co., 11 Gray (Mass.) 
359, could not be enforced by or against assignees, unless created in such 
form as to constitute covenants, or conditions, or easements. Langley v. 
Chapin, 134 Mass. 82. Courts of equity, however, irrespective of whether a 



